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Current Lopics. 


* a Brief though brilliant article in the 

current number of the Popular Science 
Monthly, Mr. Gino C. Speranza, a promi- 
nent and highly cultured member of the New 
York bar, laments the decline of criminal 
jurisprudence in this country. Answering 
the question, “ What is being done by our 
law schools for the study of criminal law?” 
the author shows that the time devoted to 
the study of this branch at Harvard is but a 
little over three per cent., while Columbia 
devotes to it a little over four per cent. of the 
entire course; which is about the percentage 
given by Yale and a little lower than that of 
the Universities of Michigan, Cornell and 
New York, respectively. The author con- 
cludes, and not without reason, that the study 
of criminal law has become practically op- 
tional, of little consequence to the student, 
and perhaps of less interest to the teacher. 
In deploring the existence of a very strong 
prejudice against the criminal bar, Mr. Sper- 
anza says, with much force: “ From the very 
beginning of his legal career the future law- 
yer is made to feel that the field of criminal 
law is not the one in which to exercise his 
best talents. Both the school curriculum and 
popular sentiment strengthen this prejudice. 
To the community at large our criminal 
courts have come to mean places where 
criminals are sentenced or rogues saved on 
technicalities ; they have ceased to be centers 
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of justice, where innocent men are saved and 
guilty men are tried according to the law of 
the land. Hence has arisen the popular be- 
lief (despite the rule that the accused shall 
be considered innocent until his guilt is 
proved), shared, in a measure, by the bench 
and bar, that every man accused of crime is 
criminal and depraved, and that therefore 
contact with him should be avoided. Thus 
the criminal lawyer who, necessarily, must 
come in touch with such alleged crime and 
depravity, is practically ostracised not only 
from the community, but also from the civil 
forum.” 

That such prejudice does in fact exist, and 
that men of ability and position too often 
shun criminal practice, leaving the field clear 
to unscrupulous shysters, is too true. Mr. 
Speranza’s complaint of the lack of adequate 
criminal statistics upon which to base crim- 
inal legislation is also worthy of consider- 
ation and action by the proper authorities. 
Although it may be true that continental 
jurists have refined the criminal law to an 
unpractical degree, Mr. Speranza does not 
think it will be claimed that in adhering to 
an old-fashioned and obsolete criminal juris- 
prudence the Anglo-Saxons are safeguarding 
their fundamental liberties. His declaration 
that under our system technicalities and not 
facts too often save scoundrels, and that the 
penal provisions of our present laws are in- 
appropriate, inelastic and unscientific will be 
concurred in by many who, like Mr. Sper- 
anza, have given most careful consideration 
to the question. 


The Supreme Court of Ohio, in the case of 
Ohio ex rel. W. W. Savage v. Joseph Hidy, 
Judge of the Common Pleas Court, passed 
upon the interesting question of the right of 
judges-elect to practice law until their induc- 
tion into office. Mr. Savage was elected a 
Common Pleas judge last November for the 
third subdivision of the Second Judicial Dis- 
trict. He is interested in several important 
cases in Clinton county. Judge Hidy, act- 
ing, presumably, under original section 5562, 
passed in June, 1824, refused to permit Mr. 
Savage to appear in the cases, and the latter 





instituted a proceeding in mandamus to com- 
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pel him todo so. It was contended on behalf 
of Mr. Savage that it was unjust to deprive 
an attorney of his means of livelihood for 
four months and force him to remain idle 
until his term as judge begins ; that the plain 
intent of the statute is that a judge-elect shall 
not practice law after he has entered upon his 
judicial duties, but that he is not a judge of 
a court of record until he has qualified as 
such. Attorney-General Sheets, who was 
supposed to take an opposite view, advised 
the court of his inability to discover any law 
on the other side of the case. The court al- 
lowed the peremptory writ, thus establishing 
the precedent of permitting attorneys to prac- 
tice until they become judges in fact. We 
can see no possible harm in this course, par- 
ticularly when, as in the case at bar, the prac- 
tice of the judge-elect related to and covered 
only cases in which he had been retained 
prior to the election at which he was elected. 


- In Mary Sullivan, Adm’x, etc., v. Carroll 
Dunham and others, decided by the New 
York Court of Appeals January 9, 1900, the 
main question presented was whether one 
who, for a lawful purpose and without negli- 
gence or want of skill, explodes a blast upon 
his own land and thereby causes a piece of 
wood to fall upon a person lawfully traveling 
in a public highway, is liable for the injury 
thus inflicted. The question is not an en- 
tirely new one, but the adjudication by the 
highest court in the State is of decided in- 
terest as confirming the principle heretofore 
laid down, that no one will be permitted to 
accomplish a legal object in an unlawful 
manner. The earlier leading cases (Hay v. 
Cohoes Co., 2 N. Y. 159; Tremain v. Cohoes 
Co., 2 N. Y. 163) related to trespasses upon 
lands, whereas the present one involves tres- 
pass upon the person of a human being when 
she was where she had the same right to pro- 
tection from injury as if she had been walk- 
ing upon her own land. The Court of 
Appeals remarks with force: “ As the safety 
of the person is more sacred than the safety 
of property, the cases cited should govern 
our decision unless they are no longer the 
law.” Judge Vann, who wrote the opinion 
of the court, in which all concurred except 





Gray, J., not voting, carefully reviews the 
leading cases, and concludes that the Hay 
case has always been recognized by this 
court as sound and valuable authority, and 
having thus stood for fifty years as the law 
of this State upon the subject, it should not 
‘be disturbed, for it rests upon the principle, 
founded in public policy, that the safety of 
property generally is superior in right to a 
particular use of a single piece of property by 
its owner. “It renders,” says the court, 
“the enjoyment of all property more secure 
by preventing such a use of one piece by one 
man as may injure all his neighbors. It 
makes human life safer by tending to prevent 
a landowner from casting, either with or 
without negligence, a part of his land upon 
the person of one who is where he has a 
right to be. It so applies the maxim of sic 
utere tuo as to protect person and property 
from direct physical violence which, although 
accidental, has the same effect as if it were 
intentional. It lessens the hardship by plac- 
ing absolute liability upon the one who 
causes the injury. The action in question 
was a misfortune to the defendant, but it was 
a greater misfortune to the young woman 
who was killed. The safety of travelers upon 
the public highway is more important to the 
State than the improvement of one piece of 
property, by a special method, is to its 
owner.” It may be added that where the in- 
jury is not direct, but consequential, such as 
is caused by concussion which, by shaking 
the earth, injures property, there is no lia- 
bility in the absence of negligence. (See 134 


N. Y. 156.) 


The Molineux trial winds its slow length 
along, with the end still far from visible. 
After many weary weeks for court, counsel 
and jurors, and before the prosecution has 
finished its case, a perfectly natural event, 
which observers of the trial have long antici- 
pated, namely, the illness of one of the jurors, 
comes to pass, as a result of which we have 
a postponement of the trial for an indefinite 
period, if, indeed, its complete failure to pro- 
duce anything definite may be averted. We 
are reminded that the district attorney who 
was engaged in the trial of a murder case in 
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New York several years ago prepared a bill 
for introduction in the legislature providing 
for a thirteenth juror in capital cases, who 
should hear all the testimony, but have no 
part in the finding of a verdict except in case 
of a vacancy created by death or incapacity 
on the part of some one of the original 
twelve. The bill containing such provision 
was never enacted into law, although at the 
time it created considerable interest. The 
propriety of some such provision is again 
forcibly brought before the public, as it con- 
templates the possibility of all the enormous 
expenditure already incurred in the Molineux 
trial—estimated as high as $250,000 — 
going for nought. This rheumatic juror who 
has caused the postponement of the trial will, 
in case of his inability to participate further 
in it, be the unconscious means of incurring 
a very large expense. Thus the question of 
the propriety of enacting some such legisla- 
tion as above suggested forces itself upon the 
public attention. On the subject of the 
length of criminal trials the Rochester Dem- 
ocrat and Chronicle makes some observa- 
tions which are so pertinent and forcible that 
we quote them for the benefit of JouRNAL 
readers : 


That one of the Molineux jurors has been in- 
capacitated for jury duty by illness is not surpris- 
ing. It is in the natural order of things — just 
what was to have been expected. 

There are twelve men of average health and 
strength on the Molineux jury. The trial has 
lasted seventy days. There is always a strong 
probability that of any group of twelve men, pur- 
suing their ordinary avocations, at least one will 
be incapacitated for at least one day out of a period 
of seventy days. Take these twelve men away 
from their ordjnary avocations, place them under 
unusual mental and physical strain in an unaccus- 
tomed and unhygienic environment during the 
period of seventy days, and the probability will be 
strengthened. Extend sufficiently the period of 
seventy days and you will have conditions that will 
insure the breaking down of every one of your 
twelve men during the given period. Extend the 
period a little longer and the local death rate will 
make it mathematically certain that one of your 
twelve men will die during the given period. If 
your twelve men happen to be the twelve jurors 
in a criminal trial the result of the one man’s death 
will be the nullification of the trial. 

Lawyers who try criminal cases as if there were 
no limit to the endurance of the jurors will ulti- 





mately make criminal trials impossible unless their 
progressive long-windedness is, in some way, 
checked. Every great criminal trial occupies more 
time than its predecessor. At the present rate of 
increase not very many years will elapse before 
the criminal trial will have attained a duration that 
will enable the death rate to defeat justice in every 
important case. 

It seems to us that the time has already come for 
legislative interference to check this evil. Much 
can be accomplished in this direction without rais- 
ing the grave question of the State’s right to so 
far infringe upon personal liberty as to dictate to 
a man defending himself from an accusation of 
crime the manner of his defense. The State cer- 
tainly has the right to dictate to the State’s lawyers 
the manner in which they shall try the State’s 
cases, if the State chooses to take the risk of suf- 
fering disadvantage before the courts as a result of 
its dictation. We do not believe any serious risk 
of this sort would be incurred by imposing a statu- 
tory time limit on public prosecutors. We don’t 
believe the State ever had against any one a case 
worth trying that could not be fully presented 
within a fortnight or so by a thoroughly competent 
district attorney, able to distinguish for himself 
between evidence and twaddle. 


Hotes of Cases. 


Contracts — Public Policy.—In Richardson v. 
Scott’s Bluff County, decided by the Supreme 
Court of Nebraska in December, 1899, it was held 
that a contract by which a person agrees to draft 
a bill, have it introduced in a legislature, explain 
it to, and make arguments in its favor before, 
committees of the legislature, and do all things 
needful and proper to secure its passage, such 
party to receive no compensation unless the pas- 
sage of the bill (an appropriation act) is procured, 
if successful the fees not fixed, but to be liberal, is 
vicious, illegal and void, and, in the event of the 
passage of the bill, there can be no recovery of a 
fee in a suit upon the contract, nor as upon an 
implied contract, or a quantum meruit for the serv- 
ices performed. The court said in part: 

In regard to contracts of the nature of the one 
which is herein asserted by plaintiff, it was stated 
in Wood v. McCann (6 Dana, 366), quoted in 
Cooley, Const. Lim. ([6th ed.] 163, 164), and in 
an article by Samuel Maxwell in 28 Am. Law 
Rev. (p. 211) on the subject of “ Necessity for 
the Suppression of Lobbying,” that “a lawyer 
may be entitled to compensation for writing a 
petition or even for making a public argument 
before the legislature or a committee thereof, but 
the law should not help him or any other person 
to a recompense for exercising any personal influ- 
ence in any way in any act of the legislature. It 
is certainly important to just and wise legislation, 
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and, therefore, to the most essential interests of the 
public, that the legislature be perfectly free from 
any extraneous influence which may either cor- 
rupt or deceive the members or any of them.” 
The contract declared upon, and especially as 
shown by the evidence, was both specific and gen- 
eral in its terms relative to what was to be done 
by the plaintiff, and, moreover, it provided for a 
contingent fee —an indefinite sum, but a liberal 
one, if the act passed; nothing if it failed. The 
contract, if ever made, was vicious and illegal, and 
there could be no recovery under it, nor as upon 
an implied contract, nor upon a quantum meruit. 
(Wood v. McCann, supra; Marshall v. Railroad 
Co., 16 How. 345, 14 L. ed. 953; Coquillard’s 
‘Adm’r v. Bearss, 21 Ind. 479; Harris v. Roof’s 
Ex’rs, 10 Barb. 489; Weed v. Black, 2 MacArthur, 
268; Chippewa, V. & S. R’y v. Chicago, St. P., M. 
& O. R’y, 75 Wis. 224, 44 N. W. 17.) It was de- 
cided in the cases just quoted that a contract, the 
nature of the one in suit, which provided for con- 
tingent fee or compensation, is illegal and void, 
because such fee or compensation is a “ direct and 
strong incentive to the exertion of not merely per- 
sonal, but sinister, influence upon the legislature.” 
It follows that the judgment of the District Court 
must be affirmed. 

Marriage — Evidence. — In Flanagan v. Flan- 
agan, decided by the Supreme Court of Michigan 
in December, 1899, it appeared that plaintiff knew 
defendant had been perviously married, but was 
told by him that he was divorced. They were mar- 
ried in 1885, from which time they lived together 
as husband and wife. Defendant was not divorced 
from his former wife until 1893, upon hearing 
‘which plaintiff insisted upon a new ceremony, but 
defendant contended such action would create a 
scandal, that it was not necessary, that they would 
treat the former marriage as binding, after which 
they continued to live together as husband and 
wife, defendant introducing plaintiff as his wife 
and having her join with him in executing legal 
instruments, in which she was designated as his 
wife. It was held that the evidence was sufficient 
to justify a finding that there was an agreement, 
made after the former divorce, to take each other 
as husband and wife, which made a valid marriage. 


ATTORNEY AND CLIENT —COMPEN- 
SATION — LIEN — TAXATION. 


New Jersey Court OF CHANCERY. 

Opinion Filed November 6, 1899. 

Hupson Trust anp Savincs Inst. v. 
CurrAN Paper MILLs. 


CARR- 


1. A client has an absolute right to change his 
solicitor, but he cannot, in so doing, deprive him 
of any lien he may have for his compensation. 

2. Where a client desires to change his solicitor, 
and such solicitor has a lien on a fund, unless 





there is a guaranty that the solicitor will be paid 
he is entitled to have the fund paid into court 
pending the determination of his compensation. 


Action by the Hudson Trust and Savings Insti- 
tution against the Carr-Curran Paper Mills and 
others. Motion to substitute solicitor. 


Pitney, V. C. (orally). — Mr. Nutzhorn was 
solicitor for the defendants, Clark & Spencer, who 
obtained a decree for a considerable sum of money 
— about $4,000. Subsequently that decree was as- 
signed by Clark & Spencer to Mr. Edwards’ client, 
and Mr. Edwards moved to substitute his firm as 
solicitors in place of Mr. Nutzhorn; the object 
being to enable them to control the fund in the 
hands of the sheriff or in court, which fund is the 
result of Clark & Spencer’s decree. Mr. Nutz- 
horn objects to the substitution, unless his bill for 
services is paid, in addition to the taxed bill of 
costs. Mr. Edwards is willing to pay the taxed 
bill of costs, and also the extra services, but the 
parties disagree as to the amount of those extra 
services. The case has been presented as though 
Mr. Nutzhorn’s right must stand or fall upon the 
question of his removal as solicitor, and the sub- 
stitution of Mr. Edwards’ firm in his place. In this 
both parties are wrong. The client has at all times 
an absolute right to change his solicitor; but he 
cannot, in my judgment, in so doing, deprive his 
solicitor of his right to compensation, or injure or 
destroy any lien which the solicitor has upon the 
fruit of his labors. Here it is known to the court 
that Mr. Nutzhorn has been active in procuring 
this decree, and there is a fund in court which is 
the fruit of his labors; and upon that fund he has 
a lien for the value of his services, as well as for 
the taxed costs. And, while I think that he can- 
not resist a motion to substitute a solicitor in his 
place, that motion cannot be granted except upon 
terms that Mr. Nutzhorn’s lien upon the fund shall 
not be disturbed thereby. 

Some discussion has been had as to the value 
of Mr. Nutzhorn’s services, and the proper mode 
of ascertaining their value, and the parties seem 
inclined to submit that question to me. The 
proper material therefor has not been furnished to 
the court. Mr. Nutzhorn must make out a detailed 
schedule of his services and disbursements, and 
serve it upon the other side; and then, if they 
cannot agree, it may be either referred to a master 
or determined by the court itself in a summary 
manner upon hearing the parties. I may as well, 
however, state roughly what I understand to be 
the principle upon which the court must act in 
ascertaining his compensation. The matter under- 
went consideration recently by the Court of Errors 
and Appeals in the case of Strong v. Mundy (52 
N. J. Eq. 834, 31 Atl..611), in which that court re- 
viewed and reversed an order advised by me. 
There is a great difference in the mode of ascer- 
taining the value of solicitor’s services in England 
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and this country. In England the solicitor pays 
the counsel. He is not a counselor himself, and 
counsel fees and solicitor’s fees are entirely dis- 
tinct. A solicitor pays the counsel, and then he 
has his right of action against his client for all 
moneys that he has paid out, and for his own fees 
and services. Everything that a solicitor, does in 
England, if it is writing a letter, or going across 
the street to see another man, making any inquiry 
— any thing that you can imagine that a solicitor 
can do— whether there is any suit pending, or 
even contemplated, or not, is subject to taxation 
under a regular schedule of fees. I examined the 
subject for myself, and have the last edition of the 
English book on the subject. And the practice is 
for the solicitor to make out a schedule of his serv- 
ices —and a good deal of it is per diem, too — and 
hand it to his client. He must render a regular 
bill. If the client wishes to have it taxed he can 
have it taxed, and for that purpose it goes before 
what is called a “ taxing master,” who is the judge: 
and he determines the reasonableness of all 
charges, and looks over the vouchers for moneys 
paid, and all that sort of thing. Then, when it is 
finally determined, the solicitor can sue for it. 
And there are two kinds of taxation there as well 
as here. One is taxation as between solicitor and 
client, and the other is taxation as between parties 
as to what shall be recovered in suits from the 
other side. A solicitor is obliged to pay out 
moneys and to do work. There are a number of 
items that he cannot recover from the other side. 
For instance, the whole amount of the witness fees 
may not be allowed there. The taxing master does 
not always allow as much as the solicitor is obliged 
to pay, nor does he always allow as much counsel 
fee as he pays. He may employ three counsel. 
The law does not allow taxation for more than 
two, as against the other side. Therefore the bill 
as taxed between solicitor and client is a different 
thing from the bill as taxed between party and 
party. Now, in Mundy v. Schantz ({N. J. Ch.] 
30 Atl. 322), I held that in the absence of any proof 
of any contract for extra pay, or of any services 
not in the fee bill — any extra services performed 
besides what was included in the items allowed 
him in the fee bill —he could not recover. If he 
proved that he performed services and did work 
outside the fee bill, he was entitled to pay for it, 
or, if he stipulated in advance for compensation 
greater than that fixed by the fee bill, he was so 
entitled. The Court of Errors and Appeals dif- 
fered with me, and said that the fees allowed in 
the fee bill were not the amount that the solicitor 
was entitled to recover against the client for the 
work mentioned in the fee bill. I thought they 
made a mistake. A learned counsel said to me 
that the law as I laid it down had been the law in 
England for five hundred years, and I am quite 
sure it had been: but the rule laid down by the 
Court of Errors and Appeals is the law now. The 





law as to the recovery of counsel fees, co nomine, 
has not been changed by that decision. The at- 
tendance of the .solicitor in court, even though 
he does not open his lips, even though you 
do not allow anything for counsel fees eo nomine, 
entitles him, under that decision, in my judgment, 
to compensation. Although I do not think that 
decision particularly affects this case, it does show 
the Court of Appeals to be liberal. Now, in my 
judgment, for all that Mr. Nutzhorn has done at 
the request of his client (directly or indirectly, be- 
cause there is an intermediate counsel), Mr. Nutz- 
horn has a lien upon this fund; and, unless he has 
a guaranty that he will be paid, he is entitled to 
have the fund paid into court. The client is enti- 
tled at any time to change his solicitor. The lien 
which is in his way is only a lien upon papers. If 
you merely want to change his relation, and dis- 
charge him as solicitor, you have got a right to do 
it; but you cannot disturb his lien upon the fund 
recovered, for what he has already done. 
Mr. William D. Edwards, for the motion. 
Mr. Henry M. Nutzhorn, opposed. 


——__>____— 


IN THE SUPREME COURT OF THE KING- 
DOM OF BIRDS. 


TurtLE Dove v. Cuckoo. At Law, No. 41144. 


By Grorce ALFRED TOWNSEND, JR., AND JOHN 
CONNELL, Joint AUTHORS, 


In an oak hard by, ’neath the open sky, 
The birds held term of court. 

This case, well known, as will be shown, 
Gave promise of rarest sport. 


Fair Turtle Dove was mad in love 
With a roué of an old Cuckoo; 

She swore he said they’d soon be wed, 
And for breach of promise did sue. 


When a false one has broken the vows by him 
spoken, 
The courts are all agreed, 
That a “writ of attachment” for a maid on a 
match bent 
Is not the way to proceed. 


The jury empaneled were truly untrammeled 
By views as to who was right; 

From the judge they admire to Robin, the crier, 
Presented the law in its might. 


Sir Owl for his client, the Roué defiant, 
Whom all the birds did stare at, 

Looked gorged with law until they saw 
Miss Dove and her counsel, Poll Parrot. 


All capped gnd gowned, Judge Jay renowned, 
The pleadings having scanned, 

With serious face — “ Outline your case!” 
Of Poll Parrot he did demand. 
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"Midst chirps and caws (and some applause) 
Poll Parrot cleared well his throat; 

“Your honor, please, with perfeot ease 
We'll prove beyond all doubt 


“ That promised words among true birds 
Must be fulfilled when made, 

So if when spoken they then are broken, 
Damage lies in love or trade. 


“ Fair Lady Dove, offspring of love, 
State briefly now your case.” 

With downcast eye and sad reply 
She took the stand with grace; 


Then softly said: “ I was to wed 

Sir Cuckoo this coming June, 
For this he swore, not once, but more, 
“And vowed by May’s fair moon. 


“ He often sought me, and fine eggs brought me, 


From out his wapentake; 
Then softly wooing, he’d beg me cooing, 
‘O wear these for my sake!’ ” 


Next witness called, a Carrier bald, 
His journeys up and down, 

A thousand times with notes and rhymes, 
Then told how he had flown. 


Herr Wood Pecker said, with swing of head 
(That Phidias of the birds), 

How for a fee, on each dead tree, 
He carved Sir Cuckoo’s words. 


On every bough, to her eyebrow, 
Love sonnets were thick as leaves: 

The woods were doleful with ballads woeful, 
Like the wind midst autumn sheaves. 


Sir Lark arose and did depose, 
In his “ high notes” so skilled, 
With love themes rare the upper air, 
For Cuckoo’s cash had filled. 


And mother Love and father Dove 
Next witnessed for their daughter; 

Her sisters, too, and brothers, a few, 
Conclude Sir Cuckoo’s slaughter. 


Then spoke Sir Owl, with awful scowl: 
“ Their lying tale we scorn! 

By my two eyes their well-told lies 
From Falsehood’s self are born! 


“This Beauty exquisite Sit Cuckoo did visit, 
We all admit ’tis true, 
But never aimed, as has been claimed, 


To wit to woo! 





“We do admit — yes, quite a bit 
Of evidence so far — 

But when we’re through to the jury true 
We shall prove a case in bar. 


“ How you carved the trees, pray tell us, please, 
Great sculptor of all nations.” 

And the witness read, with toss of head, 
Orlando’s imitations, 





“Thou art quick, elastic, vital, as the wild grouse 
of the plains; 

Thou hast spurred my blood to motion, thou hast 
swelled my torpid veins; 

In thy bosom is the flaming of the fire that never 
dies, 

And I read an invitation in thy soft and languorous 
eyes. 


“ Thou art the wood’s enchantress, like the spider 
and the fly, 

First holding with his glances till in his web they 
die. 

Yet ‘tis this spice of danger that lends zest pur- 
suing thee, 

So come, my sweet, and give thy love now wholly 
unto me!” 


“ Twixt dawn and dark the sightless Lark, 
These songs has said he sung; 

If you don’t mind, now be so kind, 
A sample for us tongue.” 


Sir Lark with a sigh turned up to the sky 
His glance and cleared his throat; 

Then with great skill and wondrous thrill 
Sang the song Sir Cuckoo wrote. 


* Ah, Love, about thee, as in the sky, 
Or morning light through which I wing, 
There speaks a dawning; so in thine eye 
(As wondrous as the song I sing) 
I see a secret, which in my sleep 
Stirs up my soul with passion deep! 


“ Ah, Love, thy necklaced throat divine, 
Thy swelling breast, thy ankle trim, 
And all thy charms make thee a shrine 
Where Cupid chants his daily hymn. 
Then come, my Sweet, and be my fair, 
With love as wanton as the air. 


*“ Ah, Love, beside a brook that purls, 
In a maple I’ve built thee a nest, 


To which I —————-”” 


’Tis wretched stuff!” 
Judge Jay cried in dismay. 

I little thought you would be taught 

To sing such wanton lay!” 


‘Enough, enough! 


““ 


We rest our case, for there’s no trace 
Of guilt — no, not a wit. 

This guileless man the jury can 

Do nothing but acquit.” 


As he sat down with awful frown, 
Old Poll’s sarcasm grim 

Roused all his speech, and made him screech 
This thunderbolt at him: 


“ Thy ceaseless chatter of sense or matter 
No truthful word contains, 

And every thought comes as by rote 
From some one else’s brains.” 
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“ A —ah!” shrieked Poll, “ this fol-de-rol, 
If to the jury goes, 

] will appeal, come woe or weal, 
As sure as I’ve five toes!” 


Then to the jury with voice of fury 
His argument did make; 

And summed his case With smiling grace 
As one who wins the cake. 


“With pious face, and simpering grace, 
My client he came to woo; 

With artful guile and angel smile, 
Made her believe him true. 


“Take now my word, a fouler bird 
Ne’er ’scaped from hunter’s hand; 

His wretched life of shameless strife 
Is known throughout the land. 


“Why the pirate black is not more slack 
In morals than he, your honor; 

His wives, a score, and children more, 
Are scattered all over the manor. 


‘What knows Sir Owl, who loves to prowl 
So stealthily at night, 

Of Love’s sweet dream, or honor’s theme, 
Whom e’en the Sun doth smite.” 


No sooner than the charge began 
By Jay when soon was learned, 

That hutsmen near would soon appear — 
Instanter the court adjourned. 


GEORGE P. BARKER. 
A Dramatic EPISODE IN THE CAREER OF A GREAT 
BuFFALO LAWYER AT THE ALBANY Bar. 


By L. B. Proctor. 


“There is no section of the world’s hopes and struggles which 
is replete with so much animation of contest, such frequent 
recurrence of triumphant results, as the practice of the law before 
juries. The grotesque and passionate forms of many colored 
life with which the advocate becomes familiar; the ‘truth 
stranger than fiction’ of which heis the repository ; the multitude 
of human affections and fortunes of which he becomes, in turn, 
not only the representative but the sharer ; passions for the hour, 
even as those who have the deepest stake in the issue, render his 
professional life almost like a dazzling chimera—a waking 
dream.’’ — MAcauLay. 


EORGE P. BARKER was one of the most 
eminent members of the Buffalo bar —a bar 
which, since its organization, has been distin- 
guished for the professional excellence, legislative 
wisdom and literary ability of its members. He 
was a man of varied attainments, not simply a law- 
yer whose exclusive devotion to his profession 
blunted all the finer emotions of his nature; gen- 
erosity, sympathy and keen sensibilities 
among his marked characteristics. 

“ So nicely were all his accomplishments blended 
with each other that, while the combination was 
perfect, each integral part of his character was so 
interesting in itself as to impart interest to all 
around it.” And yet he was by no means without 


were 


faults, for all men have faults. We have sometimes 
thought an entirely faultless man would be an 
insipid character. It is the angles of a diamond 
that give it brilliancy; so faults are often the angles 
in character which, if blended with virtue, impart 
originality and brilliancy. 

Barker’s brilliancy as a speaker, his learning and 
ability as a lawyer, writer and litterateur led to the 
oft-repeated criticism on such men: “ He is bril- 
liant, ready, witty and sharp, but he is not a well- 
read lawyer.” This criticism, however, as applied 
to him, was not true. 

“There is a criticism,” says a highly popular 
writer, “which asserts that if a lawyer is cele- 
brated for elegant accomplishments he can have 
no legal knowledge; if he is distinguished as a 
lawyer, he can have no literary accomplishments.” 
Assumed gravity, covering intense self-esteem and 
conceit, dullness and intellectual torpidity are 
often received as indubitable evidence of pro- 
fundity, depth and breadth of intellect. 

But George P. Barker stood at the head not 
only of the Buffalo, but of the State bar. He was 
the incumbent of many high official positions, 
executive, legislative and legal. On February 7, 
1842, he was appointed attorney-general of the 
State. His immediate predecessors were those 
great lawyers, Samuel A. Talcott, Greene C. Bron- 
son and Samuel Beardsley. That his administra- 
tion of this high office compares favorably with 
those of his predecessors is certain evidence of his 
learning and ability as a lawyer. 

But it is not our purpose to dwell at any length 
upon the life and character of Mr. Barker. We 
have given this brief review by way of introducing 
him to the reader as the principal in the following 
thrilling legal contest: 

In October, 1832, Mr. Barker was called to Al- 
bany on business which, owing to the absence of 
one of the gentlemen whom he expected to meet, 
and the events we are about to describe, detained 
him in the city over a week. At this time he had 
been at the bar but a few years, though long 
enough to establish an extensive practice and a 
high reputation as a lawyer, especially in western 
New York. 

The next morning after his arrival he started to 
visit the City Hall, where the Albany County Court 
of Oyer and Terminer was in session. On reach- 
ing the corner of State and Eagle streets he met 
two officers, having in charge a young man appar- 
ently twenty-one years of age. He was of medium 
height, slenderly but well formed; his face was 
pale, but singularly attractive and intelligent, per- 
fectly free from any indication of vice and crime. 
He was plainly but neatly dressed, and but for the 
presence of the officers and the manacles on his 
wrists he would have been taken for a very re- 
spectable Young man in the ordinary circles of life. 

The pure, soft air of that lovely October morn- 
ing seemed to exhilarate him, and his expressive 
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eyes gleamed with something like delight as he 
raised them to the clear, blue sky, “ where all 
things are free;”’ then, glancing down upon the 
chains that bound him, a look almost of despair 
swept over his face. 

The officers had just left the jail, which stood on 
the ground lately occupied by the Albany City 
Hospital, and were on their way to the court-room 
in the City Hall, where the young man was to be 
tried for the crime of burglary in the first degree. 
The officers and their prisoner formed a group 
which, had it been seized by a painter or sculptor, 
would have made the canvas speak and the marble 
flexible. Barker gazed upon it with the deepest 
interest. There was something in the scene before 
him that touched his sympathy, and falling in be- 
hind the officers, he walked toward the City Hall, 
wondering what sad vicissitudes in the life of that 
young man had given him into the custody of 
those grim keepers of the public peace. 

The party proceeded but a short distance when 
they were met by a respectable-appearing woman, 
perhaps a little over fifty years of age. The 
moment her eye fell upon the prisoner she sprang 
forward and clasped him in her arms, exclaiming: 

“Oh! George! George! My boy! My son!” 

The appearance of the woman caused the officers 
to halt. 

“Mother, why did you not wait in the court- 
room for me?” said the young man, endeavoring 
to smother his feelings. 

“ Because I did not see you there, George, and 
I thought you might not have your trial to-day 
after all, so I started to see you at the jail. Oh! 
my boy! My darling! Are they going to try you 
now?” 

“Yes, mother; I am to be tried to-day. But 
calm yourself; I trust all will be well with me, for 
God above knows I am not guilty.” 

“You guilty, George! You guilty! Oh! no, 
no! You are not guilty; you cannot be guilty. 
You are so good, so true. There, there, now you 
look just as you used to when on your knees I 
taught you your first little prayer in our dear 
old ——” 

“Come, come, woman; stand aside and let us 
pass on! The young man is wanted up there,” 
said one of the officers, pointing to the City Hall. 

“Oh! sir,” said the woman, “do see that he is 
not injured. He is innocent; I know he is inno- 
cent.” 

“How do you know he is innocent?” gruffly 
asked the other officer. “‘ May be you can swear 
for him; if so, you had better, for I tell you he is 
in a tight place.” 

“TI know he is innocent because I am his 
mother. He never told me an untruth, and was 
always so good and ——” 

“Yes, yes; we know all about that. You ain’t 
the first good mother that’s had a bad son. Come 





on, my covey; twelve men and District Attorney 


Livingston will soon have your case in hand,” said 
the first officer, as he laid his hand on the young 
man’s shoulder and urged him onward. 

The scene we have described touched Barker to 
the very heart. He, too, had a mother, a dear, 
fond mother, but his father had long been in the 
grave. ‘“ What,” he thought, “if I had brought 
such sorrow as this upon my mother, whose love, 
whose prayers, whose gentle, guiding hand has 
guarded and protected me from the cradle to man- 
hood!” 

As they reached the steps of the City Hall the 
young man turned to his mother and asked if the 
lawyer they had engaged was in the court-room 
when she had left it. 

“Yes, George; but he told me he would not 
defend you unless he had his pay, fifty dollars, in 
advance, and — and we — we have no money.” 

“Oh! God have mercy on me! What shall I 
do?” groaned the young man at this announce- 
ment. 

“Come along; don’t stop to blubber here. The 
court will appoint some one to defend you without 
its costing you anything,” said one of the officers. 

In a few moments more the poor youth was in 
the prisoner’s box, awaiting the proceedings of the 
court. 

The young lawyer, who had followed the officers 
and their prisoner into the court-room, seated him- 
self within the bar. He had now a better oppor- 
tunity to study the prisoner’s features and general 
appearance. The pallor which had overspread his 
face had given way to a slight flush. That face 
bespoke native purity and intelligence, but not 
guilt. 

“Tf that young man is guilty of crime, then I 
am no judge of features,” thought Barker. 

The court in which the prisoner was to be tried 
was the Albany County Oyer and Terminer, Judge 
James A. Vanderpoel presiding. It had not yet 
opened for the day. A few lawyers were in the 
bar; the officers in attendance were lounging care- 
lessly on the benches; some of the jurors had 
found their way into their seats, and the specta- 
tors were conversing in a low tone, occasionally 
glancing at the prisoner in the box, evidently re- 
garding him as a being whose trial was to afford 
them amusement. The circumstances which sur- 
rounded him, and the place he occupied, caused 
them to regard him as a felon, who only awaited 
his trial to be sent to a felon’s doom. 

It was evident to Barker, who as yet knew noth- 
ing of the crime with which the prisoner was 
charged, that his trial would create great interest. 

Presently a sharp rap announced the arrival of 
the judge, the usual proclamation was made, and 
the court was ready for business. 

“ Sheriff,” said the district attorney, “is George 
Aimes in court?” 

“ He is,” was the reply. 

“T now move the trial of George Aimes, in- 





THE ALBANY LAW JOURNAL. 


89 








dicted for burglary in the first degree,” said the 
attorney for the people. 

“ Has the prisoner counsel?” 

“Have you counsel, Aimes?”’ 
trict attorney. 

“No, sir. I expected Mr. Aiken to defend me, 
but he refuses now,” was the reply. 

“Why does he refuse?” asked the judge. 

“ Because I have no money to pay him.” 

“Then, as you have no means to employ coun- 
sel, the court will appoint some one to defend 
you,” said the judge. 

Addressing a respectable-appearing lawyer pres- 
ent, the judge requested him to undertake the 
defense of the prisoner. But the lawyer declined, 
alleging pressing business prevented his doing so. 
The court then applied to another lawyer, who also 
declined. Finally, among the few lawyers present 
there was not one willing to undertake the defense 
of the case. As Mr. Aiken had declined, they 
thought the defense desperate, and lawyers ap- 
pointed by the court at that time to defend a 
criminal received no compensation. The judge 
was puzzled. 

“Gentlemen,” said he, * I do not desire to com- 
pel any one of you to defend this young man.” 

Just at this moment a small-sized, sharp-fea- 
tured, shrewd-appearing lawyer, whom we shall 
call Aiken, entered the bar and took a seat. There 
was a kind of avoirdupois look about him. His 
eyes appeared like a pair of nicely-balanced scales, 
with which he weighed the amount of coin a client 
might have in his possession, and his eyebrows 
raised or lowered in proportion to what he con- 
ceived the man had in his pockets; they seemed to 
say: “ Ah! let me see; he has — well, yes. he has 
enough to make it an object: or, “ Oh! he has 
only a—ah! let me see again; oh! yes, I see; he 
has only a little; not worth the while.” 

This man was well known at the Albany bar in 
those days as a thriving lawyer, who made money, 
though he coined it out of the heart’s blood of his 
clients. He practiced law simply as a business, 
just as a merchant sells goods. He cared nothing 
for the learning of the profession, for professional 
standing and all that dignifies and ennobles the 
bar. He knew just enough of law to be sharp, but 
not learned. He often conducted the trial of 
causes, which, by long practice, he did with some 
success, but only when certain that out of the case 
a liberal sum of money was to be realized. In this 
way he became wealthy; but his wealth added 
nothing to his respectability; he was too sordid to 
enjoy life, or appreciate respectability. 

The moment this person took his seat the judge 
addressed him, saying: 

“Mr. Aiken, the court desires you to defend 
George Aimes, who is now to be tried for the 
crime of burglary. We understand you are ac- 
quainted with the circumstances.” 

“Ah! yes. Your honor can always command 
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my poor services in this way, but I have seen the 
prisoner, conversed with him, and I think, in view 
of the circumstances —I mean the nature of the 
great offense with which he is charged —that he 
had better plead guilty and have done with it.” 

A sob of deep, heart-broken anguish resounded 
through the court-room. It was from the poor 
mother, who heard in the words of the cold- 
hearted lawyer the knell of her son’s doom; and 
young Aimes bowed his head and wept aloud. 

The court was evidently embarrassed. The 
gravity of the crime with which the prisoner was 
charged, his youth, his friendless situation, ren- 
dered the court reluctant to accept a plea of guilty. 
After a long consultation with his brethren on the 
bench, Judge Vanderpoel said to the members of 
the bar present: “ Gentlemen, this general refusal 
on your part to defend the prisoner at the bar is 
quite unprecedented. It probably results from the 
conviction in your minds that he is guilty, and you 
object to defending a guilty man. But he is enti- 
tled to a defense, if he demands it, even though 
guilty. The interests of morality and social order 
demand that a bad man shall not be punished un- 
less he has violated some law; and even a known 
violator of the law cannot be punished except by 
the forms of the law, for these established and 
known laws are all that distinguishes the institu- 
tions of civilization from an autocracy or the fury 
of a southern lynching mob. I hope, gentlemen, 
some one of you will undertake this man’s defense 
without further remarks from the court.” 

But there was no response on the part of the 
lawyers present, and an embarrassing silence per- 
vaded the court-room. 

Barker, who had witnessed this scene in the 
court-room thus far with the most intense interest, 
and who could suppress his feelings no longer, 
arose, and addressing the court, said: 

“If your honors please, I will undertake the 
defense of this young man.” 

The occasion, and manner of the 
speaker attracted surprise and general interest. 
“Who can he be?” was the whispered inquiry that 
ran through the court-room, for in those days 
lawyers residing in different parts of the State, 
though of considerable distinction in their own 
localities, were not known to each other as they 
are at the present time. 

“ The court is unacquainted with you, sir. We 
desire the prisoner shall be defended, but — but — 
we ~ 

“Tf your honor please, I said I would undertake 
the defense of the prisoner. I said this with due 
appreciation of the responsibility I assume. The 
prisoner under my care shall be fairly defended,” 
said Barker. 

There was so much in his appearance that com- 
manded the respect of the court that it decided to 
trust the defense of the prisoner with him. 

“Do you wish assistance? ” asked the judge. 
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“No, your honor. I will assume the entire 
responsibility of this defense.”’ 

Edward Livingston was then district attorney of 
Albany county. He was learned and eminent in 
his profession, eloquent at the bar, a convincing 
legislative debater, a formidable prosecuting offi- 
cer. He represented Albany county several years 
in the State legislature. In the legislative session 
that convened January 3, 1837, he was chosen 
speaker of the assembly. He discharged the duties 
of that high position with ability, courtesy and 
dignity, that gave him an honored place in the 
history of the State. Such was the man whom our 
young lawyer was to oppose in this interesting 
and, for him, critical case. 

“T ask your honor,” said Barker, “to postpone 
this trial until to-morrow morning. The import- 
ance of the case to the prisoner, and, I will add, 
to the people, requires that I should have some 
time for consultation with my client.” 

As Mr. Livingston made no opposition to this 
motion, it was granted. 

Language cannot describe the joy and gratitude 
of the mother and her son at this unexpected ap- 
pearance of a defender. 

The appearance of Barker, his generous offer to 
defend Aimes, made a very favorable impression 
upon the court and all in the court-room. He was 
permitted to have an extended interview with his 
client in a room in the City Hall. The consulta- 
tion was long and searching; it resulted in a firm 
belief that the young man was innocent, though 
surrounded by circumstances that pointed with 
considerable certainty to his conviction. 

He was the only child of the woman we have 
described, and she was a widow. Her husband 
was believed to be prosperous and wealthy, but his 
sudden death at a critical period in his affairs re- 
duced his widow and only child —a boy fifteen 
years of age —to comparative poverty. Out of 
the wreck of her husband’s property the widow 
saved, as she believed, a pretty cottage and a few 
acres of land as a home for herself and her son, 
who cheerfully gave his young life to toil in aiding 
his idolized mother in her hard struggle with mis- 
fortune. It was a peaceful, happy home; the deep 
affection of the mother and son radiated a light 
upon it and through it, unknown to wealth and 
pride. Thus years went on, and George reached 
his twenty-first year in’ the possession of all those 
qualities which rendered him an object of affec- 
tion to his mother; he was all to her in life; he 
was indeed “ her beautiful, her brave.” 

A year before the events took place that intro- 
duced Barker to George and his mother a wealthy 
neighbor set up a claim to their home — sternly 
and determinedly he demanded possession of it as 
his own. Mrs. Aimes was advised that his claim 
had no merit, and that she could successfully de- 
fend the suit he brought to eject her from her 
home. With a fervent appeal to her Father in 





Heaven for His protection, she entered the con- 
test which was to save her home or drive her 
homeless from it. Bravely and hopefully George 
labored to gain the means to conduct their de- 
iense. It was an able defense, but alas! the hard- 
hearted plaintiff established a paramount title to 
the property, and the verdict of the jury rendered 
the widow and her son homeless and penniless. 
Providing his mother a temporary home, George 
was induced to visit Albany with the hope of re- 
ceiving assistance and employment from an old 
friend of his father residing there. On his arrival 
he learned the man was absent in Europe. Soon 
after he made the acquaintance of a very gentle- 
manly-appearing man, who professed to take great 
interest in him, and who promised to aid him in 
obtaining some permanent and profitable employ- 
ment. This induced George to protract his stay 
in the city. 

One evening he was invited by his friend to ac- 
company him to one of his buildings to examine 
some watches and silverware he had in store there. 
Although it was quite late in the evening, George 
assented. On their way they overtook two gentle- 
men, who were introduced to George as particular 
friends of his companion, whom the latter invited 
to accompany them to their place of destination. 
Instead of entering the store at the front door, 
which was closed for the night, the party pro- 
ceeded to the rear, proposing to enter through a 
back door, which Aimes’ friend said was his cus- 
tom. On reaching this door, to his great disap- 
pointment he found it barred on the inside, and he 
had forgotten the key to the front door. It was 
too late and the distance was too great to send for 
it. After a short consultation with his other 
friends, the alleged owner of the building pro- 
duced a small iron bar, or “ jimmy,” handed it to 
George, requesting him to pry open a window 
shutter near the door, enter the store through it 
and withdraw the bolt to the door, thus admitting 
him and his friends to the store. 

Unsophisticated as he was, the young man at 
once understood he was in the presence of bur- 
glars, who, with his assistance, were about to 
burglarize the store. Horror-stricken at the situ- 
ation in which he found himself, he rushed from 
their presence. He had taken but a few steps 
when a heavy blow on the head felled him insen- 
sible to the ground. When he returned to con- 
sciousness he was in the station-house, suffering 
intense pain, and a surgeon was bandaging his 
head. As soon as he was able to be moved he was 
taken before a magistrate, charged with the crime 
of burglary. A jeweler’s store in the city had been 
broken into and entered, and he was one of the 
persons charged with the offense. The others 
engaged in the crime, excepting one, had made 
their escape, and he proposed to turn State’s evi- 
dence under promised immunity from punishment. 

In giving his evidence before the magistrate on 
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the examination of the case, he testified Aimes 
broke open the window and entered the store, fol- 
lowed by his associates; that while in the store the 
young man stumbled against some object and fell, 
his head striking against a sharp corner of a 
counter, producing a dangerous wound, rendering 
him insensible: that when the burglars. made their 
exit from the building they removed him, intending 
to convey him to a place of secrecy, where they 
would keep him until his recovery. But when 
they had proceeded a few rods from the store, they 
were alarmed, and hastily fled, leaving Aimes in- 
sensible on the ground, where he was discovered 
by the police, who succeeded in capturing the 
scoundrel that added the crime of perjury to that 
of burglary. 

George was sent to jail, and immediately wrote 
his mother, detailing the situation into which cir- 
cumstances had thrown him. The poor woman, al- 
most broken-hearted, with the scanty means she 
could collect, hurried to Albany and met her son 
in a dungeon. Assured of his innocence, she 
sought the aid of counsel, and prepared for his 
defense, employing the lawyer we have described, 
but who, as we have seen, refused to defend him 
because his fees were not paid in advance. 

These were the facts Barker drew from young 
Aimes in his interview with him. They carried 
with them conviction of his innocence, and he de- 
termined to defend him with all the power and 
energy he possessed. 

Ascertaining the name of the surgeon who 
dressed the wound of Aimes, he immediately called 
upon him. He distinctly remembered the circum- 
stance of dressing the young man’s wounded head, 
giving such a relation of it that Barker caused him 
to be subpcenaed as a witness for the defense. 

The next morning the trial began, attracting a 
large audience to the court-room. Mr. Livingston, 
who firmly believed in the prisoner's guilt. con- 
ducted the prosecution with even more than his 
accustomed ability and skill. He commenced the 
trial without an introduction to the young 
stranger who had volunteered to become his oppo- 
nent. He did not stop to consider or care who he 
was or whence he came, treating him as lawyers of 
distinction quite often do their humbler brethren 
of the bar. The trial had proceeded but a short 
time, however, before Livingston became fully 
aware he had met a “ foeman worthy of his steel.” 

The district attorney offered Skidmore, the ac- 
complice, who testified against Aimes before the 
magistrate, as a witness for the people. Barker 
insisted the man was disqualified as a witness, on 
the ground of his legal infamy, resulting from his 
plea of guilty to the crime of burglary. Livingston 
replied the offered witness was competent within 
the opinion of Judge Duer in People v. Whipple 
(oth Cowen’s Rep. 707). 

“Judge Duer refused to allow Strang, the ac- 
complice, to testify in that case,” said Barker. 





“Only in the exercise of his discretion, under 
the peculiar exigencies of the case, not as a legal 
rule. He admitted the competency of the accom- 
plice,” replied Livingston. 

Judge Vanderpoel, in deciding to admit the evi- 
dence of Skidmore, said: “The evidence of an 
accomplice has at all times been admitted, either 
from principles of public policy or from judicial 
necessity, or from both, but unless his testimony 
is corroborated the jury may disregard it.” 

Accordingly the convict-witness was sworn. His 
evidence was the same as he gave before the mag- 
istrate. It was related with an apparent candor 
and truth that rendered it very dangerous. 

But his cross-examination was searching and 
effectual. In this branch of practice at the bar 
George P. Barker, at times, was terrible. He 
seldom failed in unmasking an untruthful, dishon- 
est witness. In the important and exciting trials 
it was his fortune to conduct, as attorney-general, 
his successful cross-examinations would alone 
have established his fame as a trial lawyer. In the 
case at the bar, his keen, searching eye seemed to 
look into the very heart and soul of the witness. 
At first the man sustained himself with a balance. 
ingenuity and composure that seemed to prove 
him more than a match for his interrogator. But 
at length he began to lose his way in the tangled 
track through which he was moving. His first 
hesitancy was followed up with a quick, ingenious 
turn in the questions; evident confusion followed, 
and it soon became apparent the young advocate 
was dragging from the very heart of the witness 
an exposure of his perjury, and he finally left the 
witness-stand in confusion. 

The cross-examination of the owner of the prop- 
erty burglarized elicited the fact that no blood had 
been found in it; that the corner of the counter 
against which the accessory witness testified Aimes 
had fallen could not produce the wound on his 
head; that it was not a sharp corner, but was 
rounded. 

The officer who first discovered Aimes insen- 
sible on the ground, on his cross-examination 
testified that where the prisoner’s head rested a 
pool of blood from the wound on it was found. 

Other evidence, more or less pertinent to the 
case, was given, and at length the district attorney 
rested and court adjourned for the day. 

The next morning Barker, after a clear, concise 
opening, introduced the surgeon who dressed the 
wound on the head of Aimes. His evidence was 
very brief, given with that candor and that free- 
dom from professional pedantry which the evi- 
dence of a skillful, scientific and able surgeon 
always shows. He testified the wound could not 
have been inflicted by a fall against a counter, or 
anything of that nature; that the locality of the 
wound was against this hypothesis; that falling 
against the counter would have produced a bruise, 
but not a cut; that the wound was evidently caused 
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by a club with a sharp corner, which cut open the 
scalp nearly across the top of the head, as though 
struck with a knife. He further testified that if 
Aimes had been wounded in the store, blood in 
considerable quantities would have immediately 
followed the blow, staining the floor where the 
head fell; that as there was no blood found, except 
where the head of Aimes rested when he was first 
discovered, it was certain he received the wound 
on the very ground where the officer found him. 

Barker called Mrs. Aimes to prove the character 
of the prisoner. To this the district attorney 
strongly objected; but the judge permitted the evi- 
dence to at least show the history of the accused — 
who and what he was before charged with this 
crime. “It is said,” continued the judge, “ that 
the woman is deeply interested in the result of this 
trial. The jury will weigh her evidence in the light 
of that interest, and give it the weight it deserves.” 
She gave her evidence in a manner that convinced 
all in the court-room she was testifying under the 
awful responsibility of her oath, and that her desire 
to tell the truth was paramount to every other 
consideration. She could not, of course, say any- 
thing concerning the crime with which her boy was 
charged. But she related, under frequent objec- 
tions, the story of her son’s life and, incidentally, 
that of her own, calmly and candidly. She en- 
dured the cross-examination of Mr. Livingston 
without one variation from her direct evidence. 
When she left the stand the hitherto good char- 
acter of George Aimes was fairly established in 
the minds of a majority of those in the court- 
room. 

With this evidence Barker rested his case and 
opened his address to the jury. In all his bril- 
liant career he never was more eloquent or con- 
vincing. It was not an appeal more affluent in 
words than in thought, logic and learning. It was 
terse, pointed and effectual, with just enough ora- 
torical drapery to strongly enforce attention. 

“T stand before you, gentlemen,” he said, “a 
stranger. We are met here for the first time in 
life to discharge highly responsible duties. Under 
the providence of God, I am here to protect one 
whom I feel in my heart of hearts to be guiltless 
of the crime with which he is charged. I shall 
make no appeal to your sympathy — and yet sym- 
pathy is that gift which bespeaks the angel within 
us. If sympathy for this poor youth, whose young 
life has been darkened by strange vicissitudes, 
springs inherent in your hearts, it is because you 
have sympathy with his innocence. 

“There is no evidence, gentlemen, upon which 
you can convict this young man. It is true he was 
found near the scene of the crime. The district 
attorney emphasizes this as a condemning circum- 
stance against him. But how came he there? 
There is no reliable evidence that tells you how. 
A confessed burglar, about whose guilt there is no 
shadow of doubt, whose deeds place him next to a 





midnight assassin, whose perjured lips have added 
deep damnation to his cut-throat life, undertakes 
to explain how George Aimes was found, wounded 
and nearly dead, near the scene of this crime. 
His story is uncorroborated, and his honor, the 
judge, has said, at your discretion you may dis- 
regard it. Gentlemen, there is a limit even to the 
capacity for doing atrocious deeds, and from the 
abundance of a foul and wicked heart the mouth 
of this wretch has spoken his own condemnation. 
Convict George Aimes on such testimony! 
Human nature, justice, hatred of perjury and con- 
fessed crime revolts at the very thought.” 


The counsel then dwelt, with telling scrutiny, on 
the many instances of contradiction in the evidence 
of Skidmore. 


* If you believe the evidence of the distinguished 
surgeon, whose wonderful skill and whose grace- 
ful pen have shed effulgence upon his profession 
and honor upon the city in which he dwells, then 
you must acquit the prisoner. It is the triumph 
of the surgeon not only to convict the guilty, but 
to save the innocent. 

“ Skidmore swears that Aimes, being in the bur- 
glarized store, stumbled, fell and struck his head 
against the corner of the counter, receiving a dan- 
gerous wound which rendered him insensible; that 
his accomplices, fearing detection if he were left in 
the store, attempted to remove him from the 
scene. They were surprised, and the prisoner was 
left on the ground. This is the only evidence the 
learned district attorney has to convict the pris- 
oner. The surgeon tells you the wound could not 
have been made by falling against the sharp edge 
of a counter, and he gives you the reason why it 
could not; first, because the wound was on top of 
the prisoner’s head, and could not have been pro- 
duced by falling against the corner of a counter: 
second, he says the wound must have bled copi- 
ously the moment it was inflicted, and yet no 
blood was found in the store where the witness 
says it was inflicted, but there was a pool of fresh 
blood under the head of the prisoner where he was 
found insensible. But we have proved that the 
counters in the store were all rounded, and could 
not have produced a cut like the one on the top of 
his head. How did the prisoner receive the 
wound, and how came he on the spot where he 
was found? These are questions which, if George 
Aimes could answer to you, as he has to me, 
would show what the great Judge of all knows, 
the perfect innocence of the accused. 


“But, gentlemen, there is a witness whose ap- 
pearance and sacred character shed a hallowed 
influence over everything she says; it is the de- 
fendant’s mother. I revere the sacred source 
whence that testimony came. She is the only per- 
son here who has known the defendant from his 
birth to the present moment. I trust, with most 
implicit faith, in the untiring anxiety and sleepless 
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watchfulness of this mother’s love, and her beau- 
tiful allegiance to truth. 

‘The story she relates of her son’s life and char- 
acter shows him incapable of committing the 
crime with which he is charged. Under a strong 
objection, this mother’s testimony was given. Al- 
though the facts were related by one deeply inter- 
ested in the fate of the defendant, there was that 
in her whole appearance which convinced you that 
every word she uttered was the immutable truth. 
Gentlemen, I ask you to restore the son to the 
mother. Give her back all that is dear to her — 
all to which she can cling in her declining years. 
Give him back to her tender care, her matchless 
Give him back to her, for she has tenderly, 
prayerfully and patiently reared him for honorable 
and successful manhood. Give him back to her 
from his sufferings in a dungeon, from manacles 
and chains, not in sympathy for the mother, nor 
pity for the son, but because infinite justice, alle- 
giance to your oaths, to your consciences and your 
hatred of perjury demand it.” 

Mr. Livingston’s reply was all that could have 
been expected from a lawyer so distinguished —a 
prosecuting officer so successful. But the defense 
of his opponent had taken him by surprise; he saw 
in it an effort that would have reflected credit upon 
the most eminent member of the Albany bar, al- 
ways pre-eminent for the talent and learning of its 
members. His argument to the jury was long 
remembered. It was presented with vigor, clear- 
ness, precision of thought and learning, united 
with a singular facility of diction. It was danger- 
ous to the liberty of poor Aimes. As a faithful, 
able legal servant of the people, he did his duty 
in a manner that reflected honor upon him and his 
office. 

“The prisoner at the bar,” he said, “ must be 
convicted. His guilt has been fully established. 
His is one of those dark crimes the very thought 
of which causes the boldest to shudder —a mid- 
night burglary. The testimony proves him to be 
a burglar. In the perpetration of his crime he 
was rendered unconscious by a wound, given in 
his dark enterprise. The prosecution proves him 
very near the place where the crime was com- 
mitted. This is an overwhelming circumstance 
against him. Proximity to the place of the crime 
is always regarded almost convincing proof. This 
evidence has another significant force; it corrobo- 
rates the testimony of Skidmore. He swears the 
man was wounded while in the act of committing 
the crime, and he is found wounded near the place 
of commission.” 

Mr. Livingston attacked the evidence of the 
surgeon with great force. His effort to do away 
with Barker’s most searching and damaging cross- 
examination of the witness Skidmore was plausible 
and ingenious. 

“ My learned and, permit me to say, rarely gifted 
opponent subjected Mr. Skidmore to the most 
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terrible cross-examination, I venture to say, ever 
witnessed in this court-room. It is, therefore, not 
strange he should be confused and somewhat con- 
tradictory under this fearful ordeal. A sharp and 
powerful cross-examination is often the means by 
which the most trustworthy evidence is destroyed. 
But, gentlemen, in your deliberations study 
closely and remember well the witness Skidmore’s 
candid and truthful testimony. Take that for your 
guide, and your verdict will add another bulwark 
of safety against criminals who plan by day and 
prowl by night, executing their horrible purposes 
to the terror of citizens and the destruction of 
property. The evidence of the prisoner’s mother 
can have no weight whatever in determining your 
verdict. She testified under every incentive to 
give a glow of respectability to her son. But, even 
admitting his character to have been respectable, 
that is only a slight presumption in his favor. 
Men, good men, all about us, by sudden temptation 
fall into crime; and so did George Aimes.” 

Many believed Livingston’s powerful argument 
would convict Aimes. 

After an able and impartial charge from Judge 
Vanderpoel, the jury retired. Their consultation 
was protracted. 

At length the peculiar tramp of the returning 
jury was heard. Who that has ever listened to the 
footsteps of a returning jury has ever forgotten it? 
Even lawyers, whose lives have been spent in the 
court-room, hardened bailiffs and constables, find 
in a returning jury about to pronounce a verdict, 
that perhaps will send a fellow-being to the scaf- 
fold or consign him for years to a living tomb, an 
intensity of feeling hard to conceal. But how 
deep, how terrible is the emotion of that awful 
moment to the prisoner and his friends. 

Each step of the jurors seemed to press the 
very life-blood from the hearts of young Aimes 
and his mother. Slowly they filed into their seats, 
and the clerk called their names. Barker glanced 
at their faces to catch some expression touching 
the fate of his client; but all wore a solemn, fixed 
look, giving no indication of their verdict. Amid 
breathless silence the clerk propounded the mo- 
mentous question: 

“ Gentlemen, have you agreed upon your ver- 
dict?” 

“We have.” ° 

“How say you; do you find George Aimes, the 
prisoner at the bar, guilty or not guilty?” 

There was a moment’s silence, in which liberty 
or prison was involved. All bend forward to catch 
the answer. The foreman rises, and the next 
instant a verdict of ‘“ Not guilty” resounds 
through the court-room. 

With a cry of joy the mother sprang to her son 
and folded him to her heart. 

“ He is saved! He is saved! George, my boy, 
I knew you were not guilty!” she exclaimed in 
ecstasy. 
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There were many, very many moist eyes, “ un- 
used to the melting mood,” in the court-room; 
many half-suppressed sobs were heard in all parts 
of it. 

What would have been the fate of Aimes had not 
George P. Barker thus been brought providentially 
to his defense? His rich reward was the almost 
frantic joy with which the verdict was received by 
the mother and son. 

“Lhe God of the widow and the orphan sem 
you to us, sir, in our distress. Huis blessing will 
descend upon you through all your days. We 
have no money, sir, with which to reward you, 
but our prayers to that Gracious Being who sent 
you to us, imploring His biessing upon your head, 
will never cease. And now | can only thank you 
from my heart of hearts,” said the widow on tak- 
ing leave of their beneiactor. 

“Some day I shall reward you for saving me 
from a felon’s doom. It will be the happiest mo- 
ment of my life, except this, when I can do so,” 
said young Aimes, with his eyes full of glittering 
tears. 

Years passed rapidly away; honors clustered 
around Barker, political, professional and official. 

One morning, during the winter of 1843, while 
at Albany discharging the duties of attorney-gen- 
eral, a well-dressed, gentlemanly -appearing man 
called at his rooms, desiring a private interview 
with him. It was readily granted. When they 
were alone the stranger said: 

“I see you do not remember me, Mr. Barker.” 

“I do not; I have no recollection of ever hav- 
ing met you before.” 

“My name is Aimes— George Aimes. You 
must remember the name. I am indebted to you 
for more than my own life — the life of my mother, 
now a saint in heaven.” 

A moment’s reflection brought back to Barker's 
memory one of his earliest struggles at the bar, 
under circumstances that made him happy in the 
recollection of it. 

“ You have been prosperous and honored,” con- 
tinued Aimes. “My mother, while she lived, 
watched your success. She said it was in answer 
to her prayers. I, too, have been prosperous in 
the world; the years that have flown since we 
parted have madé me affluent, and I have come to 
thank you for it all.” 

When the interview ended, as Aimes was about 
to take his leave, he said: 

“T have brought this small package, which my 
wife and myself prepared for you, to prove the 
truth of what I said to you when I parted with 
you after that terrible trial.” 

Handing the package to Barker, he left the 
room. 

On opening it the lawyer found a draft for five 
hundred dollars folded in a letter containing these 
words: 





* Receive the enclosed from a wife and husband 
made happy by you, 
“* GEORGE AIMES, 
“ Saran E. AIMEs.” 
Aimes and his defender many years ago passed 
from the trials of earth to that “ better land; ” but 
a son of the former, an eminent and wealthy citi- 
zen of a western city, survives him, who treasures 
the name of George P. Barker with reverential 
respect. To him, as well as to notes of the trial 
taken by the late George Dawson, for many years 
the editor of the Albany Evening Journal, the 
author is indebted for the story he has related — 
a story whose truth needs neither poetic fancy 
nor fervid imagination to give it a place in the 
category of real events stranger than fiction. 


THE.TANSAN LABEL CASE. 


ff\HE Avsany Law Journat is indebted to Ed- 

win G. Adams, Jr., civil engineer, of Tient- 
sin, China, for the following relating to the decis- 
sion rendered recently at Kobe, Japan, in the Tan- 
san label case. Undoubtedly it will be of interest 
as indicating the sort of justice dealt out by the 
Japanese courts wherein foreigners are concerned. 
When Japan first notified the various nations and 
asked for treaty revision, the foreign residents in 
Japan were decidedly opposed to any change that 
would give the Japanese full jurisdiction over 
them, intimating that it would be impossible for 
a foreigner to obtain justice in dealings with the 
Japanese courts. The absurdly unjust decision 
appended would seem to indicate that the foreign 
resident in Japan understood the class of people 
he had to deal with: 

A funnier and more absurdly unjust decision 
has seldom been rendered than that given on the 
1oth of October, at Kobe, Japan, in the Tansan 
Label Case by Mr. Tamika Shigeo, Chief Judge 
of First Department, Kobe District Court, and 
Messrs. Shimoyama Eigoro and Hiyama Hiko- 
juro, judges. Tansan — by way of explanation — 
is a natural mineral water obtained from certain 
springs in Japan and is familiar to all residents not 
only of Japan but to China and Australia also, and 
is procurable at all the ports in the Far East. 
Some two years ago Mr. Clifford Wilkinson, the 
owner of these springs (these facts are taken from 
the judgment), registered his label at the Japan- 
ese Patent Bureau. It bears on it the word “ Tan- 
san” and other matter. A Japanese being of an 
imitative turn of mind and envious of Mr. Wilkin- 
son’s success started a water of his own, adopting 
a label which was a close copy of Mr. Wilkinson’s, 
and registered his label in the spring of this year, 
also at the Patent Bureau. Mr. Wilkinson went 
to the court to get an injunction against the Jap- 
anese who was trading on the reputation of his 
spring water. ‘‘ The defendant uses this label for 
waters manufactured by him. The plaintiff (Mr. 
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Wilkinson) informed him several times that he 
was violating the Trade Mark Regulations, but 
the defendant did not stop the sale of his waters. 
Consequently the plaintiff applied for the cancel- 
lation of the registration of the defendant’s Tansan 
label to the Patent Bureau. * * * The Patent 
Bureau canceled the registration of the defend- 
ant’s label. The decision of the Patent Bureau 
has already been given to the defendant. The 
defendant may appeal to the Court of Cassation 
against the decision of the Patent Bureau within 
sixty days of the decision. We cannot find any 
reason to think that the decision was rendered 
contrary to law. The plaintiff and the defendant 
have been fighting for the monoply of the label. 
The defendant can only appeal to the Court of 
Cassation on a legal point. The defendant will 
continue the use of the unjust label which it was 
decided could be used by the plaintiff only. The 
plaintiff will thereby suffer loss. This is a clear 
point. The plaintiff has suffered great loss. The 
amount of the water sold by the plaintiff has been 
increasing at the rate of 20 or 30 per cent. per 
day, but it began to decrease. This has injured 
the name of the plaintiff and it will damage his 
business. This is very clear. The plaintiff has 
sustained a great loss, but the actual amount can- 
not be ascertained. The plaintiff is about to sue 
for damages, but as his customers are scattered 
all over the eastern ports of Asia, he states that 
he applied for interdict while he engaged in inves- 
tigating his loss.” 

This is the judicial. statement of the plaintiff’s 
case, and the judgment then goes on to state the 
defendant’s case, which does not traverse that of 
the plaintiff in a single particular; the defendant 
owns that his label has been canceled by the 
Patent Bureau on account of its “ strong likeness ” 
to the plaintiff's, but he claims that he is allowed 
sixty days to appeal to the Court of Cassation 
“and he is entitled to his label until the decision 
of the Patent Bureau is confirmed.” The court 
refuses Mr. Wilkinson his injunction, and then 
proceeds to give its reasons, which are as follows: 

It is an acknowledged fact that the label regis- 
tered by the defendant at the Patent Bureau of 
the Agricultural and Commercial Department was 
pronounced void and that the decision of the 
Patent Bureau awaits confirmation. The defend- 
ant is entitled to use his label which he registered 
legally until such a time as the decision rendering 
his label void has been confirmed. The plaintiff 
declares that the use of the defendant’s label has 
caused him considerable loss, but Fukami Shu- 
kichi, sole agent for the defendant’s water, and a 
sworn witness, stated in the court that the weather 
is now becoming cold and that there is not much 
demand for Tansan water. Thus it cannot be ad- 
mitted that a great loss is likely to be sustained by 
the plaintiff if the defendant uses his label. The 
statement of the plaintiff regarding his loss be- 











comes only a matter of the past and will not affect 
him in the future. Moreover, the time for con- 
firmation of the decision of the Patent Bureau is 
drawing near and there is practically no necessity 
to enforce the interdict applied for by the plain- 
tiff. A decision was delivered accordingly. It is 
not necessary to explain about the second protest 
by the plaintiff, seeing that it has been decided 
that this application is unreasonable on the ground 
stated above. 

If this is a fair sample of the sort of justice the 
foreigners are to endure in Japan now that treaty 
revision has given the Japanese full jurisdiction 
over them, it is high time that the Japanese car- 
ried out their reported design of establishing a 
separate court to deal with cases where foreigners 
are concerned. The judge admits that Mr. Wil- 
kinson registered his label two years before his 
Japanese competitor; that the Japanese label is an 
infringement of Mr. Wilkinson’s; that as being 
an unjust infringement it has been canceled by the 
Patent Bureau; that the loss has been pecuniary 
and injury has been done to Mr. Wilkinson’s 
name; but he refuses Mr. Wilkinson an injunction 
and gives judgment against the foreigner and in 
favor of the Japanese defendant on the ridiculous 
grounds “that the weather is now becoming cold 
and that there is not much demand for Tansan 
water.” 

A Yokohama paper, commenting on this judg- 
ment, points out that “the facts are that outside 
of Japan and China the sales of Tansan are larger 
in the winter than in summer — notably in Aus- 
tralia, for it is the hottest time of the year. We 
learn that since the judgment has been rendered, 
large shipments have been made to outside ports, 
expecting to profit by the illegal label before the 
higher courts can decide the question, thus adding 
to the injury already done.” It is quite natural 
that the foreign merchants in Japan should view 
with alarm the consignment of their rights and 
property to the care of such utterly incompetent 
courts as that which has just refused an injunction 
against the manufacturer of fraudulent Tansan. 


Note— The greater part of the above was 
copied from the ‘“ North China Herald and Su- 
preme Court and Consular Gazette” of Nov. 6, 


1899. 


—+—___ 


NOTICE. 


HE present session of the Court of Appeals will 

continue until February 16th, on which day a 

recess will be taken to February 26th, when a six 
weeks’ session will commence. 

Monday, February 26th, will be the only day in 
the next session for which appeals from orders 
may be noticed. Oral arguments on original mo- 
tion$ will be heard on February 26th only, but such 
motions may be submitted by both sides, without 
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oral argument, on any Monday when the court is 
in session. 

Counsel residing in the city of New York, or its 
vicinity, who intend to argue causes on the Court 
of Appeals calendar, should send their residence 
addresses to the clerk, advising him of the calendar 
number of their causes. 

Rule VII of the Court of Appeals will be strictly 
enforced. W. H. SHANKLAND, 

Clerk. 


English Hotes. 


The editor of the Law Quarterly Review con- 
fesscs himself unable to invent an abbreviation of 
1900 for the quotation of the Law Reports. 

The London Gazette states that the queen has 
been pleased to grant to Sir Ford North, late one 
of the justices of the High Court of Justice, an 
annuity of £3,500 for life, beginning from the 1oth 
of January, 1900, inclusive. There are now five 
judges enjoying their pensions, namely, Sir Ed- 
ward Fry, Lord Field, Lord Brampton, Sir Arthur 
Charles and Sir Ford North. 


The patriotic poem “ To Arms,” recently written 
by the poet laureate, has, by his special permission, 
been set to music by Mr. Cyril Broxholm, son of 
Mr. F. A. Broxholm, of the Middle Temple, who 
is himself well known in musical circles. Mr. 
Broxholm, Jr., belongs to the law, having just been 
articled to a well-known firm of solicitors in the 
city. 

Mr. J. P. Wallis, who has been appointed advo- 
cate-general at Madras, is the son of the late John 
E. Wallis, of the Inner Temple, who was for some 
years editor and proprietor of the Tablet, and 
afterwards judge of the Mixed Tribunals in Egypt. 
He graduated at the London University, taking 
the gold medal in classics at the M. A. examina- 
tion in 1882, was called to the bar at the Middle 
Temple in 1886, and joined the Northern Circuit. 
He has edited several volumes of the State Trials 
for the State Trials committee, and served two 
successive terms as one of the readers to the coun- 
cil of legal education. 

When the Imperial Yeomanry reaches the front 
the Irish Court of Appeal will be well represented 
in the war, says the Law Times. No fewer than 
four of the judges of that court have sons who 
have joined the Irish company of the yeomanry 
corps, namely, Mr. Victor Gibson, the fourth son 
of Lord Ashbourne; Mr. A. M. Porter, Mr. Wil- 
liam Holmes, and Mr. Maurice FitzGibbon. The 
first three of these are members of the Irish bar, 
havirg been called in 1899, 1898 and 1895, respec- 
tively. The inspiriting words of Mr. Justice Ross, 
who recently declared that he would rather be at 
present shouldering a rifle in South Africa than 
delivering equity judgments at the Four Courts, 
have already borne fruit. 





Legal Langhs. 


The Judge’s Son — Say, pa! 

The Judge — Well, what now? 

The Judge’s Son—If every person that ever 
lived gets a separate hearing on the Day of Judg- 
ment, how long do you think it will take to dispose 
of the docket? — Puck. 


“Do you think those two letters were written by 
the same person?” “I really couldn’t say,” 
answered the handwriting expert. “Oh! I see. 
You haven't studied them.” “ Yes, I have. But 
I haven’t as yet been retained either by the prose- 
cution or the defense.” — Washington Star. 


Some one encloses to The Bar a sample of an 
attorney's card in McDowell county, printed on 
the back of an envelope. It is this: 

Return After Five Days to 
J. K. SMITH, 
LAWYER AND JAIL ROBBER, 
KEYSTONE, W. VA. 


The above “jail robber” seems also to do his 
correspondence on the outside of the envelope, 
for on the sample sent us is the following: 

* Find enclosed $2 from Mrs. Verona Kee. She 
owes you $10 yet. Yours as ever, J. K. s.” 

— West Virginia Bar. 


a 


Hew Books and Rew Editions. 


The Personal Property Law of the State of New 
York. By Robert Ludlow Fowler. New 
York: Baker, Voorhis & Co., 1900. 

This volume contains not only the Personal 
Property Law, chapter 47 of the General Laws, 
but also the text of the original statutes from which 
the various sections of that law were derived by 
the commissioners of statutory revision. The Per- 
sonal Property Law, though a brief act, is a very 
important part of the latest revision of the statutes, 
containing not only those provisions which relate 
to the limitations of future and contingent interests 
in personal property, but also a large part of the 
former Statute of Frauds, as well as a very com- 
plete collection of cases and principles bearing 
upon it. In addition to the commentary and notes 
of the editor of this volume, it also includes the 
reports and notes of the commissioner of statutory 
revision on this new law, and also the notes of the 
old revisers of the Revised Statutes on the portion 
of their revision now re-enacted in “ The Personal 
Property Law.” To complete the usefulness of 
the book in the preparation of briefs, the text of 
the original Statutes of Frauds (both of England 
and New York) is inserted in the appendix, that 
text being the substratum of all the modern law 
on the same subject. The little work, which has 
been prepared with care, cannot fail to prove ex- 
ceptionally useful to the profession. 





